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BRIEF FOR THE UNITED STATES OF AMERICA 
Preliminary Statement 

Adolpho Rivera, .Jr., appeals froni a judgment of con¬ 
viction entereil on Mardi >. 10i5, in tlit* J nited States 
District (’ourt for thc Southern District of New York, after 
a two day trial liefore the Honorable Inzer 1». Wyatt, 
United States District .Jndge. and a jury. 

Indictment 7."» Cr. 44, tiled Jamiary Di, lîtTÔ,* charged 
Adolpho Rivera, the appellant. and Rafael Fontanez in 
('omit One with conspiracy to inurder «Terry (’astillo, a Spe- 
cial Agent of the Drng Knforcenient Administration, in 
violation of Title 1S, United States Code, Sections 1117, 
1111 and 1111. Count Two charged Rivera and Fontanez 
with assiiiilting ( astillo wiih intent to roh liini of $14,000 

* Indictment 75 Cr. 44 superseded Indictment 74 Cr. 1013 filed 
October 29, 1974. 
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<tf money hclonging tu tbe l’uiu*«l States in violation of 
Title 1S, United States Code, Section 11114 and Section 11. 
v uanï Tlirce diarged t»< « h défendants witli potting Castil- 
los life in danger with a thirty-eight ealiber revolver in 
atlempting to ed’eei tbe robbery diarged in ('omit Two 
in violation te Tint» 1S, l'niled States Code, Section 1*114 
and Section 2. ('omit Font - diarged Rivera and Fontanez 
with assanlt on a fédéral ollieer and employée in violation 
of Tille 1S, l'nited States Code, Sections 111. 1114 and 
Section 1*. ('omit Five diarged bot b défendants with tbe 
use of a dcadly and dangerons weapoti in tbe coimnissioii 
of tbe assailli diarged in (’oiiut Four, ('omit Six diarged 
tbe défendant with nnlawfnlly carrying a tirearm (lnring 
tbe eoniniission of and with nsing a tirearm to commit tbe 
félon v ebarged in ('omit ()ne in violât ion of Title 1S, 1 nited 
States Code, Section 1124(c)(l) and (11).* 

On Jannary l!T, 1 !)7ô, llie co-dcfcndant Rafael Fontanez 
was fonnd incompétent to stand trial and was tbereafter 
committed to tbe enstody of tbe Attorney (îeneral loi* 
observation and examinât ion pnrsnant to Title 1S, l'nited 
States Code. Section 421(5. Trial proceeded against Rivera. 
On Jannary 1*8, 197Ô, aller tbe governnient reste»l, Jndge 
W'yatt dismissed tbe tirst vomit of tbe indietnicnt ebarging 
a cntispiraey to mnrder a fédéral ollieer and employée on 
tbe gronnd tbat tbe governnient bas tint proven tliat tbe 
défendants knew tlmt tbe person tliey conspired to mnrder 
was a fédéral ollieer or employée, relying on tliis Court 's 
decision in I iiiteil St dits v. A Isnndn, 4SI» !• .2d 1330 (2d ( ir. 
l'JTJi, wliieli was reversai two montlis later as l nited 
States v. l'ntla, — F.S.—. 43 U.S.L.W. 4104 (.Mardi 111, 
l'.ITÔl. Jndge W'yatt also dismissed ('omit Six of tbe 
indietnicnt. wliieli was prediented oi» ( omit One. 


* Fontanez was also charged with the possession of a fircarm 
while under indietment in violation of Title 18, United States Code, 
Section 922(h) (1). 
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Ou January 28, 11)75, the jury fourni Rivera guilty on 
(lu* remaining (’ounls Two, Three, Four and Five of the 
iudictment. 

On Mardi 7, 11175, dudge Wyatt senteueed Rivera ou 
('«unis Three and Five only, holding that Counts Two and 
Four represented lesser included offenses of the crimes 
charged in Counts Three and Five. Ile senUnced Rivera 
on Count Three to a terni ol‘ imprisonmeut of twenty-tive 
years and directed (liât til'teen years of such sentence lie 
served in a jail-type institution witli the reniainder suspend- 
ed and (liât (lie défendant he plaeed on probation for a peri- 
ud of one day. On Count Five «ludge Wyatt sentenced 
Rivera to ten years imprisoninent to run eoncurrently witli 
the sentence impose»! on Count Three. Rivera lias been in- 
carce rat ed since bis arrest. 


Statement of Facts 
The Government's Case 

On tlu* evening of October 17, 11174, Jerry Castillo and 
Cru/. Codero, iwo undercover agents of the Drug Enforce- 
inent Administration, were introduced to Rafael Fontanez 
inside the Chateau Bar, on Irving Street in Brooklyn (Tr. 
10-11 |* Codero told Fontanez, who was tising the name 
“Lefty", that he and Castillo were interested in purchasing 
one kilogram of lieroin (Tr. 11). Fontanez said there 
wonld lu* no problem in obtaining the lieroin, but that 
it wonld take approximately an hour and a half to obtain 
the inimitiés from the Pelham Bay area of the Bronx (Tr. 
11). Codero told Fontanez he could not wait Jhat long. 
After Fontanez olïered also to supply cocaïne, lie and 
Codero exchanged téléphoné numbers so that the lieroin 
pu reluise could be arranged for the next day (Tr. 11-13). 


* "Tr.” refers to the trial transcript. 
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The following day, Codero had several téléphoné conver¬ 
sations with Fontanez (Tr. 13-14). Finally, at about 0:30 
1\M., Castillo took $14,000.00 in cash supplied by the Drug 
Enforcement Administration, plaeed it in the truuk of 
lus car and drove to the area of 163rd Street and the Grand 
Coucou rse in the ltroux (Tr. 14). There, lie met Fon¬ 
tanez. Castillo then drove Fontanez to a grocery store a 
few bloeks away so tliat Fontanez conid make a télé¬ 
phoné call | Tr. 17). After making the call, Fontanez re- 
turned to Castillo's car and told him, “Okay. Everything 
is ready. 1 want to sec the monev.” Castillo agreed, but 
before opening the trunk lie asked Fontanez if lie was carry- 
ing a gun (Tr. 17). Fontanez then raised lus shirt and 
turned around so tliat Castillo could observe tliat lie had no 
weapoii ( Tr. 1S). Castillo opened the trunk and displayed 
the SI4,Onti, whieli was in liundmi dollar bills in a browti 
paper bag in the trunk (Tr. 1#). Fontanez insisted upon 
driving the car because lie knew wliere to go. Ile drove 
Castillo on a wild ride through the lîronx during whieli 
Fontanez made illégal U-turns, ran stop signs and liglits, 
Hiid drove at speeds up to 70 miles per lionr, alwavs clieek- 
ing the rear view mirror as lie went to set* if anyone was 
following him (Tr. 1S). 

ritiniately, Fontanez drove Castillo to lOOtli Street and 
Colonial Avenue in tin* lîronx. wliere lie purked the car, 
took the keys from the ignition and started walking away. 
Castillo told Fontanez to leave the keys, but Fontanez in¬ 
sisted tliat lie needed the keys because “I liave to show my 
connection or source tliat I liave the keys for the car whieli 
contains the monev in the trunk.” Fontanez eontinued, 
“Tliis is the onl.v way the package will lie fronted to me” 
(Tr. 20). Castillo eontinued to protest, and Fontanez rc- 
lented, stating "l will leave the keys in the car, but don’t 
go anywhere. I will lie riglit baek’’ ( Tr. 20). Castillo then 
movod to the driver's side ol the car. 

In about flve minutes, Castillo snw Fontanez and the 
appellaut Adolplio lîiveru, Jr., walking toward the car (Tr. 
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l!0|. Fontanez approached tlit» driver’s side ol the car 
carrying a ldaiii brown paper bag, which in tact contained 
a poun* 1 ol' colïee, and Rivera muained at the baek of the 
car (Tr. 21 ). Fontanez approached the car wuulow, which 
was ha If open, ami told (’astillo, “Okay, 1 got the stufT. Lct 
me show it to you. It’s gond.’’ As soon as Castillo opened 
the door, Fontanez pointe*! a fully lnaded .38 ealiber revol¬ 
ver al Castillo and said, “Okay, move over and let my mau 
in the |,aek seal,” referring t<» Rivera ( Tr. 21, 73-74). Rivera 
Ihen opened the ear door on the passengers side and got 
in the bnck seat. As soon as Rivera got inlo the car, Fou- 
tanez look the car keys from the ignition and told Castillo 
he was going to kill him i Tr. 22). Castillo pleaded wilh 
routanez not («• kill him. lie told Fontanez thaï he «-oui*! 
hâve the money but begged not to be killed (Tr. 22. •»•>). 
Fontanez thon instrueted Castillo to put his hands behiml his 
ba*k (Tr. 22). Castillo place*! his hands behind the car 
seat, which was broken and tilted at an angle leaning into 
the baek seat. Rivera, without awaiting instructions from 
Fontanez (Tr. 71), grabbed Casiillo's wrists and held ( as- 
tillo's hands behind his baek while Fontanez continued to 
point tho loatled .38 ealiber revolver at Castillo I Tr. 22- 
23 1 . Fontanez thon asked Rivera if he should kill Castillo 
r i„ht there (Tr. 23). Fontanez told Rivera to hnndcuff 
Castillo. saying he wouhl drive Castillo elsewhere to shoot 
him (Tr. 23). On Fontanez' instructions to handeuff Cas- 
tüio, Rivera let g*, of Castillo's hands for a few seconds 
(Tr. 23). 

Wlien F*»ntanoz had tirsl entered the car pointing lh*> 
gun. Castillo tli|tp***l olf a white liât which he had been 
wearing (Tr. 221. This was a prearranged signal to the 
surveillance team of other agents which was eovering Cas¬ 
tillo, and. as Rivera was preparing to handeuff Castillo, 
lh<> surveillance team surrounded the car with their gnns 
drawn and pointe*! tliem at Fontanez and Ri\era (Tr. -3). 
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With liis hands temporarily frced, (’astillo quickly unlocked 
the door aiul rolled «*ut of tin* car onto thc* Street ( Tr 23). 

Spécial Agent (VConmir saw Fontanez throw bis gun 
nnder tbe driver’s seat. Me and Spécial Agent Moran then 
pulled Rivera front tbe back seat over tbe front passenger 
seat ( Tr. S4-S5). Tbev put Rivera up against the wall; 
Rivera began to struggle (Tr. 85). Tbe agents tben spread- 
eagled Rivera on tbe gronnd and fourni a pair of Spanisb- 
made handculTs in tbe small of Rivera's back with une cntï 
hanging over tbe back of bis punis (Tr. 83; <î\ II). 

The Defense Case 

Rivera, testifying in bis own bebalf, said tbat on tbe 
evening of October 17. 1!)74, lie was visiting a friend, José 
Net, at 2135 Colonial Avenue, in tbe iîronx (Tr. 143). 
After a wbile, Fontanez came to tbe bouse, and tbis was 
tbe lirst tinte tbat Rivera had ever seen hiin (Tr. 145-146). 
Rivera asked Fontanez if he would give him a lift home 
(Tr. 147 1 . Fontanez agreed and Rivera left tbe bouse 
with Fontanez and accompanied ltirn to bis car (Tr. 147). 
At tbe car, Fontanez told Rivera to get in, which be did 
(Tr. 148, 14!H. As Rivera sat there, Fontanez pointed 
sometbing at (’astillo and directed Rivera to bold (’astillo’s 
hands, and. according to Rivera, “. . . 1 got scared and I 
beld bis wrists” (Tr. 149). Fontanez tben asked Rivera, 
“Shall 1 kill bim?” and Rivera responded, “No." (Tr. 14!)). 
Rivera fart ber testiticnl tbat be had never possessed tbe 
handculTs tbe agents testitied tliey had recovered front bim 
and tbat lu* never seen tbe gun prit to Rivera's piilling it 
on Castillo in the car (Tr. 146, 151). 


O 
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ARGUMENT 

Rivera's convictions on Counts Two and Three 
should be affirmed and Count Three remanded for 
resentencing. His convictions on Counts Four and 
Five should be affirmed. 

Iîiveru daims that liis convictions on Counts Two and 
Titrée are invalid* Itecaase there was no nexus between his 
offense and < lu* Postal Service. The recent decisions of this 
Court concerning Section 2114 compel us to agréé. laiteil 
States v. Rivera, Dkt. No. 74-2115 ( 2d Cir., Mardi 13, 
11175); fuite,I States v. Rei(l, Dkt. No. 74-2598 (2d Cir., 
April 24, 1975).** 

The onlv question rcmaining is wliat the proper reiuedy is. 
Rivera agréés that muter fuite,! States v. Rivera, supra, a 
romand l'or resentencing under Section 2112 may lie appro- 
priate in sonie cases t llrief at 11). However, lie contends 
that Itéré such a reiuedy is inappropriate on the ground 
that the (lovernnient’s proof was inadéquate “to show ap- 
pellant's knowledge of or participation in Fontauez’ ar¬ 
rangement for a sale of nareoties to Drtig Enforcement 


Rivera’s daims on appeal are directed solely to his con¬ 
victions on Counts Two and Three, which are laid under Section 
2114 of Title 18, United States Code. No attack is made on the 
convictions on Counts Four and Five, which were charged under 
Section 111 of Title 18, United States Code. Whatever the outcome 
on Counts Two and Three, the convictions on Counts Four and 
Five should not be disturbed. 

** The United States Attorney’s Office for the Southern District 
of New York continues to be of the view that Judge Mansfield’s 
opinion, dissenting in part, in Rcid expresses what ought to be 
the proper construction of Section 2114. Since, however, the panel 
in Rivera, a majority of the panel in Reid, and the Solicitor 
General of the United States do not agréé, it seems far too late 
in the day to argue that the offenses charged were properly laid 
under Section 2114. 
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Administration agent ('astillo on October 18, 1974. Tliis is 
so beeause, on tlie farts of tiiis rasr, the only way a robbery 
roubl bave been part of t lu* scheine was either as a sale of 
bogus drugs or a taking of t lu* money to lu* nsetl to pay for 
the drugs" < Ilrief at 12). Tliis argument is entirely speci- 
ous. The only proof necessary was tliat Rivera assiste! 1 
Fontanez in commit ting a robbery of Agent ('astillo witli 
t lie» intent to part ici pute in t lu» robbery. Sec United States 
v. < Jallishair , 128 F.2d Tlitl <2d t'ir. 1970). 

Ilere (lie (îoveir.aient's proof established tliat Fontanez 
was planning to “rip olî" Agent ('astillo. While there was 
no direct proof tliat Rivera knew t lie details of the seheme, 
there was ample eirrumstantial évidence on tliis point. The 
t ri p to the site of the "rip otV" oecurred only after Fon¬ 
tanez had ntade a téléphoné cnil and retnrned saying every- 
thing was readv. Momiver, when Rivera and Fontanez 
retnrned to ('astillo’s car after Fontanez had gone otf to 
see bis “connection*' and get the “package", Fontanez was 
earrying a pistol lie had apparently not had earlier and 
Rivera was earrying handcutls. lîut the “package” was 
cotïee and not narcotics. and bot h Rivera and Fontanez 
were earrying devices designed to restrain a person teni- 
porarilv or perinanently. Ail of tliis was strong évidence 
tliat Rivera was t lien a knowing participant in an impend- 
ing robbery whieli had been planned and was to be exeeuted 
bv bot h of theni. Fnrther proof tliat the robbery of Oas- 
tillo was a joint vent lire between Rivera and Fontanez in 
whieli Rivera playwl a proniinent. indeed snperior. rôle, is 
the tact tliat once botli were in the car witli Castillo at 
gnnpoint. Fontanez, who repeatedly referred to Rivera as 
bis “man”, asked Rivera wliethcT lie should shoot Castillo on 
the spot. Sec United States v. Ripera, supra, slip op. at 
2279-2283. 

Eveil assuining. however, tliat Rivera carried handenffs 
as a mat ter of routine and had no knowledge of or intent 
to participate in a "rip off" of Agent ('astillo as lie ap- 
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prouchctl ('astillo's car, the lad romains that silice Iîivera 
ouiv enteml the car aller l'ontanez bail ordered ('astillo 
at guupoint to let Rivera in. Rivera liad to know that 
considérable mischief bevond hitchhikiiig was aloot and 
clearly intended to participate in it. Of course, the (iov- 
ernuient liad to prove more than that lo convict on Counts 
Two and Tlircc—il was neeessary lo establish that Rivera 
knew of and intended to participate in a robbery. E.g. 
t'ait al States v. (lallishaw, xit/ira. That Rivera knew that 
the mauhamlliiig of Agent ('astillo was direeted not only 
to killing hini but also to robbing him was established, if 
bv not bine clse, by the lad that, uccoriling to ('astillo’s 
testimony, befort Rivera pinioned and attempted to hand- 
euH - ('astillo's hands behind bis back (Tr. 22): 

•*A. .Mr. Rivera pot into the back seat. Mr. Fou- 
tanez took the key from the ignition and told me at that 
point that lie was going to shoot nie or kill me. 

(J. lie liad the gun- 

A. l’ointed right at me, a l'ew inches away from 
my face. 

< t >. And tlien what happened? 

A. Al that point 1 begged him not to shoot me, 
kill me, and 1 said, ‘Voit cnn take the monoy, or any- 
thing . . " ( Tr. (15).* 

Rivera niakes the further argument in his brief, relying 
primarilv on l'nited States v. Dickrrsan, 508 F.2d 1216 (2d Cir. 
19751 that J litige Wyatt’s aiding and abettiug charge improperly 
permitUd the jury to convict of aiding and abetting on Counts 
Two and Three on a finding of intent to participate either in an 
assailli > r a nuirder or a robbery. This was error. Rivera contends, 
because only if he had the intent to participate in a robbery could 
he be convi led of aiding and abetting on Counts Two and Three. 
His daim is without merit. 

.Tudge Wyatt first explained to the jury the éléments of each 
offense charged. making clear that he would define aiding and 
abetting “ . . . at one time . . . because that is a common element 
of ail four of the counts submitted to the jury.” <Tr. 190-1921. 
II;, ; h jç défi ned the dements of each crime, and having told the 
jury that “ [ t J he Government must show only that Fontanez did 
the robbing or attempting to rob, the assaulting, the interférence, 

[Footnote continued on following page] 
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etcetera, that Fontanez carried a gun, and that Rivera aided and 
abetted Fontanez in those acts” (Tr. 199), Judge Wyatt proeeeded 
to give the aiding and abetting instruction now challenged: 

“In order to find that the défendant Rivera aided and 
abetted Fontanez to commit the offenses charged in these 
four counts, you must find that the défendant Rivera in 
some way associated himsell' with the criminal venture; that 
he participated in it as something he wished to bring about; 
that he, by his act or acts endeavored to make it succeed. 

In determining this question you may consider whether 
the défendant Ilivera had joined with Fontanez in a criminal 
venture, a plan, a partnership, to rob or to kill or to assault.'’ 
(.Tr. 200). 

The Court’s charge, taken as a whole, as it must be, United States 
v. Pinto, 503 F.2d 718, 724 (2d Cir. 1974), was more than sullicient 
to convey to the jury the requisite intent needed for conviction on 
Counts Two and Three. United States v. Howell, 447 F.2d 1114, 
1110-1118 (2d Cir. 1971). Cf. United States v. Parle, — U.S. —, 
43 U.S.L.W. 4087, 4092-4093 (June 9, 1975). The plain purport of 
the second of the quoted paragraphs of the aiding and abetting 
instruction, read in the context of the whole charge, was not, as 
Rivera daims, thaï uny specified intent would do for conviction on 
Counts Two and Three; rather, it seems clear that the Judge 
meant, and the jury understood, that each of the various criminal 
intents discussed in that paragraph should be considered with the 
offense to which it was relevant, a view confirmed by the Judge’s 
more extensive supplementary instruction on the point during the 
jury’s deliberations (Tr. 214-216), and earlier portions of the main 
charge (Tr. 199). Moreover, even if the potential confusion Rivera 
daims could hâve been engendered by the second quoted paragraph, 
this case is quite different from Dickerson, for there the erroneous 
joint venture instruction was offered by the trial judge as an 
alternative to the aiding and abetting theory, while here the Judge 
merely said that in making its détermination about aiding and 
abetting the jury “may consider" whether the défendants were 
involved in a joint venture to murder, rob or assault. United 
States V. Gallishatc, supra, on which Rivera also relies, is similarly 
distinguishable for the reasons giron in United States V. Hoieell, 
supra, 447 F.2d at 1117-1118. Finally, both Dickerson and Galli- 
shaw are distinguishable here bccause in those cases this Court 
found that timely objection had been taken below. Here, however, 
no objection of any sort was voiced by defense counsel either to 
the main charge or to the supplémentai charge, and even giving 
full play to appellate eounsel’s exegesis of the imperfections of the 
second quoted paragraph, it hardly rises to the level of “plain 
error.” 


The serions issue with recasting liivera's conviction on 
(’ounts Two and Tliree as a conviction for violation of Sec¬ 
tion «11»—an issue whieh Rivera lias not raised—avises 
froni tlie faet tliat tlie offenses charged in (’ounts Two and 
Tliree under Section 2i 1 t were not robbery but rather were 
assault witli intent to cominit robbery. Similarly, the Judge 
charged t lu* jury on (’ounts Two and Three tliat the neces- 
sary tinding was one of assault with intent to commit rob¬ 
bery or of “the assault and the attempted robbery” (Tr. 
1!M). In short, the issue here is tliat a conviction under 
Section ”112 requires proof of a eompleted robbery, while 
conviction for an offense under 2114, as here charged and 
submitted to the jury, lias no sueh requirement. Norton 
v. Zerbnt, S:i I\2d t>77, (»7it (lOtli <’ir.), vert, denieil, 21)1* 
U.S. 541 (l!>a«). 

While the (îovernment eonceded tliat a resentence under 
Section 2112 was inappropriate in Rivera* tliat is not reh- 

* While it is by no means clear, a reading of Rivera’s brief 
raises the possibility that he may not be aware that after the filing 
of the opinion in United States v. Rivera, supra, vacating the con¬ 
viction for violation of Section 2114 and remanding for resentenc- 
ing under Section 2112, the Government addressed a letter to the 
Court under date of March 28, 1975, suggesting that there was no 
proof of a eompleted robbery in the record and that resentencing 
under Section 2112 was not an appropriate remedy. On April 1, 
1975, the Court filed an order modifying its opinion to take account 
of the Government’s concession. For the convenience of the Court, 
the letter and the order of April 1 are printed following. 

March 28, 1975 

The Honorable J. Edward Lumbard, 

The Honorable Henry J. Friendly, 

The Honorable Murray I. Gurfein, 

United States Circuit Judges 
United States Courthouse 
Foley Square 

New York, New York 10007 

RE : United States v. Rivera, Dkt. No. 

74-2115 (2d Cir., March 13, 1975) 

[Footnote continued on following page] 


Il* 


Your Honora: 

In atiirming Rivera‘a conviction on ail three counts of Indict- 
ment 74 Cr. 280, this Court vacated the sentence imposed on lhe 
second count, which charged a violation of Title 18, United States 
Code, Section 2114, and remanded for resentence on that count 
under Section 2112 of Title 18, United States Code, which makes 
it a crime to rob Personal property of the United States. While 
such a remand for the purpose of resentcncing ia appropriate 
where a défendant lias been erroneously charged and convicted 
under Section 2114 of huving participated in a completed robbery 
of non-postal related property of the United States, as was the 
case in United State* V. Hanahan, 442 F.2d 049 (7th Cir. 1971), 
that is not the situation here. In the second count of the indict- 
ment Rivera was charged wilh an assault occurring du ring an 
attempted robbery, and the évidence at trial established no more 
than that. 

Since Section 2112 does not make it a crime to attempt to 
rob personal property of the United States, wc respectfully submit 
that Rivera may not be resentenced under thaï section on the facts 
of this case. We believe that the conviction on the second count 
should be reversed and that charge dismissed. 

Very truly yours, 

Paul J. Curran 
United States Attorney 
By: /s/ John D. Gordan, III 
John D. Gordan, III 
Assistant United States Attorney 
Chief Appellate Attorney 

ORDER 

UNITED STATES COURT OF APPEALS 
Second Circuit 
Docket No. 74-2115 

At a Stated Term of the United States Court of Appeals, in 
and for the Second Circuit, held at the United States Court House, 
in the City of New York, on the first day of April, one thousand 
nine hundred and seventy-five. 

Présent: Hon. J. Edward Lumbard, 

IIon. Henry J. Friendly, 

Hon. Murray I. Gurff.in, 

Circuit Judgcs. 

[Footnote continued on following page] 
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United States of America, 

Appellee, 

v. 

Ismael Rivera, a/k/a “Pequilino”, 

Appellant. 


The Government having commendably brought to our attention 
an error in our opinion which worked in its favor, it is ordered 
that said opinion be modified as follows: 

On p. 2263 the !ast paragraph is modified to read: “Affirmed 
except that the conviction on the second count of the indictment is 
reversed and the cause remanded with instructions to dismiss that 
count." 

On p. 2287 the entire text is deleted and the following text 
and additional footnote 21 are substituted: 

"The question remains as to the appropriate remedy for 
this error. Unlike in Hanahan where the offense for which 
the défendant was charged and convicted was in fact covered 
by 18 U.S.C. S 2112,which does not require a postal nexus, 
neither that nor any other statute covers the situation here. 
Although Count II of the indictment charged an assault *in 
efïecting and attempting to effect’ a robbery, 2 '' thereby 
leaving open the possibility of conviction under S 2112, the 
Government concédés that the evidence at trial was limited 
to showing that an assault was committed during an at- 
tempted robbery, which is ail that is required under S 2114. 
The trial court’s charge was similarly limited. The simple 
remedy available in Hanahan of remanding for sentencing 
under the correct statute is thus not available. 21 In these 
eircumstances, where défendant has already been sentenced 
to life imprisonment for another offense, it would serve little 
purpose to remand for a full trial on the question of whether 
the attempted robbery was completed for purposes of sus- 
taining a conviction under § 2112. The conviction as to 
Count II is reversed and the cause remanded with instruc¬ 
tions to dismiss that count of the indictment. The con¬ 
victions are affirmed as to Counts I and III. 

21. It is settled law that citation of a wrong section 
of the penal code, not going to the substance of the 
crime charged, is not ground for dismissal of an 
indictment, at least where the défendant has not been 
misled to his préjudice. See Fed. R. Crim. P. 7(c); 

f Footnote continued on following page] 
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vaut lien*. In contrast to Rirent, h(*re then* is suflieient 
évidence to establish tlie crime of robhery mu 1er Sec¬ 
tion 2112. Dttffy v. Ihidsyeth, 112 F.2d 559 (lOth Cir. 
l'J40). Cf. Rutkoieski v. United States, 1111 F.2d 4SI (6th 
Cir. 1945). ilere Foutanez had seen the “luiv"' nioney in 
t lie trunk of Custillo's car, was holding; Castillo, the cus- 
todian of the car and the nioney, at gunpoint while Kivera 
pinioned Castillo's hands behind Ins back, had taken the 
keys to the car, and had wrunj; from Castillo the express 
relinquishment of any possessory interest in the nioney if 
ouly his life would be spared. This was a suflicient “tak- 
inj*" and assertion of possession and dominion of the keys, 
car and nioney to constitute a eompleted robhery witliin 
the meaning of Section 2112. Duffy v. Iludspeth, suyra; 
Rutkowski v. United States, supra; LaFave and Scott, 
Criminal Law § il4 (11172); t niied States v. I Yolfcnbarycr, 
426 F.2d 1)112 (titli Cir. HfTti) ; ef. I nited States v. Pardo- 
Bolland, 348 F.2d 316, 323 324 (2d Cir.), eert. denied, 382 
U.S. 944 (1965); United States V. (titlitz, 368 F.2d 501, 
505 (2d Cir. 1966), ce et. denied, 386 U.S. 1038 (1967). 

Ilere, of course, as in Rirent, the stibmission of the Sec¬ 
tion 2114 couuts to the jury as assaults witli intent to rob 
required no tinding by the jury of a eompleted robhery.* 
and the absence of an instruction reqitiring sucli a tinding 
was a factor given weijsht by this Court in its April 1 order 
modifying the Rirent opinion. Ilowever, as noted, the ob¬ 
stacles to recasting the Section 2114 conviction in Rivera 
went beyond the Court's instructions. W’e respectfully sub- 

Uvited States v. Cook, 412 F.2d 293 (3 Cir.), eert. 
dcnircl, 396 U.S. 969 (1969).” 

/s/ J. Edward Lu m dard 
Hon. J. Edward Lumbard 
/s/ Henry J. Friendly 
Hon. Henry J. Friendly 
/s/ Murray I. Gureein 
Hon. Murray I. Gurfein 

* A eompleted robhery may, but need not, be charged under 
Section 2114. 


>- 
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mit that herc tlu* de fort in (lit- Court’s charge is insuflieient 
to preeludo a remuml l'or reseutencing under Section -112. 

The Suprême Court lias reeently poiuted out that . . 
in reviewing jury instructions, our task is also to view the 
charge as part of the whole trial.’ United States V. Park, 
supra, l.'l U.S.L.W. at 4<i92. Ilere the issues at trial in- 
volved no dispute liait Fontanez liai! eommitted the crimes 
charged in the indictment; rat lier, the défense was simple 
that Rivera had not aided and abetted Fontanez. lacking 
bot h knowledge of wliat Fontanez was about and intent 
to partieipate in it. Tliis defense was rejected by the jury, 
which, under the instructions that were given, found by 
its verdict that Rivera had been a wilful and knowing par¬ 
ticipant in an assault on Agent Castillo with intent to rob 
him. Having elearlv aeeepted so much of the Government’s 
proof—primarily the testimony of Agent Castillo—as was 
necessary to make tliis linding under the District Court’s 
instructions, it is incouceivable that the jury did not ac- 
cept the minnr and uncontested portions ot Agent Castillo s 
testimonv which establish factuallv that a completed rob- 
bery, and therefore a violation of Section 2112, occurred. 
t'f. l uitxl States v. Honneus, 508 F.2d 500, 571 I lst Cir. 
1*174 1 . To lie sure, there bave been cases in which the omission 
of éléments of tir crime from the District Court’s instruc¬ 
tions lias been held to lie “plain error” requiring reversai, 
United States v. Ilowanl , 500 F.2d 1131 (2d Cir. 1974), 
United States v. Clark, 475 F.2d 240 ( 2d Cir. 19731, and 
in llouard the Court expresslv rejected the Governraent’s 
argument that, sinec the éléments of the offense not put 
to ihe jury were uncontested by the défendant, the error 
was harmless. Ilowever, in both lloirard and Clark the dis- 
tortions in and omissions from the charge were of far 
groater signilicance and far more aggravated than the dis¬ 
tinction lietween au instruction on an assault with intent te 
rob insteud of 011 e on a completed robbery. Moreover, tir 
“jilain error” rule governing defective submissions to the 
jurv on the éléments ot the crime “. . . is subject to an ex¬ 
ception when the verdict gives assurance that no préjudice 


I 


/ 


1(J 

in fact «HTUiml [citations omitted]”. United State x v. 
Rcid, supra, slip op. at JÎOÎK». To la* sure, Reid and tlie cases 
the Court relied on there fourni (lie defects involved liariu- 
less because a guilty verdict on another count properly 
charged required a finding of (lie sanie farts necessary for 
the eleuient elsewhere omitted or erroneously charged—a 
construction ol' the verdicts liere which may be unavailable. 
However, as noted above, no reasonable analysis of the jury’s 
verdicts in tliis case can support the view tliat the jury re- 
jected those brief and uncontested portions of Castillo’s 
testimony nmking ont the completed robbery while accept- 
ing the bittei-ly contested portions of the testimony which 
supported the guilty verdicts returned and which them- 
selves virtually establish a completed robbery.* Cf. United 
States v. Jenkins, 510 F.-U 495, 41)8 (2d Cir. 1975).** 


* Indeed the trial judge frequently referred in his instructions 
to the offenses charged in Counts Two and Three as robbery with- 
out any qualifying use of the vvord attempt (Tr. 189, 199, 216), 
defined robbery, not attempted robbery, in the course of his in¬ 
structions (Ti. 192), and, twice, in charging on Count Three, re¬ 
ferred to ‘ the robbery charged in Count Two” (Tr. 195). 

** No misplaced notion of lenity should support a reversai for 
a new trial for violation of Section 2112, particularly since the 
fortuitous circumstance that this trial occurred two months before 
the Suprême Court’s opinion in United States V. Feola, supra, has 
permitted Rivera, through the District Court’s dismissal of Count 
One on the authority of United States V. Alsondo, supra, after 
jeopardy had attached, to escape conviction for violation of Section 
1117 of Title 18 and a potential penalty of imprisonment for life. 
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CONCLUSION 

The judgment of conviction shojld be affirmed. 
The sentence on Count Three should be vacated and 
the cause remanded for resentencing on that count. 

Kesjiwlfully sulmiittetl, 

Paul J. Curban. 

CuHnl States Attorney for tlie 
Southern I tint rie* of Xeir York', 
Attorney for the fAlited States 
Of Ame rien. 


Thomas M. Fobtuix, 

John J >. ( }oki»an. 111. 

Assistant I niteil States Attorneys , 
Of Counsel. 
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